INTERVIEW

Martin Lipton:
For the Defense
Whether defending against hostile takeovers or criticizing putative boardroom 'best practices,'
Martin Lipton and his law firm operate at the highest levels of craftsmanship.
INTERVIEW BY HOFFER KABACK

O

NE OF THE BEST BARGAINS AROUND is getting

yourself a spot on the Wachtell, Lipton, Rosen
& Katz mailing list. The cost is nil; the value,
high. Wachtell Lipton — a charter member
(along with long-time rival Skadden, Arps,
Slate, Meagher & Flom ) of the two-firm top tier of takeover
law firms — distributes high-quality memoranda on a wide
range of topics. Subjects include corporate governance, corporate taxation, securities regulation, accountants' liability^
and, of course, takeovers. One memo may be a one-pager analyzing a recent Delaware Chancery Court opinion; another
may be a three-quarter-inch thick tome on bank takeovers; a
third may be a sophisticated dissection of a "blue ribbon" governance report; a fourth may provide a set of model bylaws for
a potential target company.
Some memos are signed by Martin Lipton, one of the two
individual legal giants of the takeover world of the last quarter-century. (The other is Joseph Flom of Skadden Arps — see
"The Lion in Winter: Joe Flom at 75," DIRECTORS & BOARDS,
Fall 1998.) Lipton produces incisive analyses of corporate governance issues. For example, he opposes the "box-checking"
approach to board "best practices" and major aspects of current proposals for audit committee change (see sidebar page
20).
Consonant with Wachtell Lipton's core business, he also offers continuing comments on the atmospherics, business strategy, and tactics of takeovers. These are not law review articles
from some academic. Lipton's memos embody the thinking of
the quintessential "man in the arena."
Lipton repeatedly updates his comprehensive "Takeover Response Checklist" memo. That memo begins with a discussion
of factors (ordered alphabetically from "Accounting" to "Tech16
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nology") affecting current M&A activity. It then segues into
his detailed checklist of takeover responses. For Marty Lipton's
"Takeover Response Checklist" alone, it is worth being on the
Wachtell mailing list.

A

T CERTAIN POINTS IN THEIR CAREERS, Several w o r l d

chess champions competed in a class by themselves.
This was true of the "invincible" J. R. Capablanca in the
early 1920s; of Alexander Alekhine from the late 1920s to the
early 1930s (particularly at the San Remo and Bled tournaments); and, many believe, of current champion Gary Kasparov. Similarly, Wachtell Lipton and Skadden Arps, which
have squared off against each other many times, stand apart in
a class by themselves from other law flrms operating in the
takeover area.
Yet Wachtell is very different not only from Skadden but
from most other major American firms:
• In 1972, when the salary for first-year associates at large
New York law firms was $15,000-$16,000, Wachtell Lipton
(at that time fewer than 30 lawyers and only seven years old)
paid $20,000.
• Today, when many law firms apportion compensation by
pointedly weighing how much business each partner brings in
and the level of his own billings (the "you eat what you kill"
approach to slicing the partnership money pie), Wachtell Lipton pays its partners strictly on the basis of seniority The most
recent American lawyer "profitability per partner" rankings
put Wachtell Lipton No. 2 in the country for 1998 at a hefty
$3.1 million per partner (with the No. 1firma Midwestern one
that won a huge judgment last year).
• Although many American law firms vigorously market
their services, Wachtell Lipton does not.
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• While, through mergers or expansion, the reach of sever- Martin Lipton and Joseph Flom.
al U.S. law firms is now multinational, Wachtell has only one
Sometimes the battles between Wachtel! and Skadden have
office.
been plain vanilla. On other occasions, creativity, novelty,
• Although the maneuvering and backstabbing of some law and legal skill of the highest order have been apparent. For exfirm partners resemble those of White House aides jockeying ample, in the fight over Conrail between CSX (represented
for Presidential "face time," Wachtell Lipton prides itself on by Wachtell) and Norfolk Southern (represented by Skadden),
being like a family (see sidebar page 23).
Wachtell Lipton's artistry was so impressive that some seasoned
A senior partner of old-line law firm Davis, Polk & Ward- takeover players concluded they would have even paid money
well was recently quoted in New York magazine as saying that just to read the proxy statement Wachtell Lipton crafted.
"The day of the firm as family has passed
As is the case with
And, of course, it was Wachtell Lipton that developed the
sports teams and Fortune 500 corporations, lawyers are now poison pill. When the pill's legality was upheld in the Housefree agents." That is not the Wachtell Lipton way.
hold Lnternational case, it was a seminal event in the history
of modern American takeovers.
UHAMMAD ALI and loe Frazier. Sugar Ray Leonard
In that history, Wachtell Lipton as a firm, and Marty Lipton
and Roberto Duran. Sugar Ray Robinson and Jake as an individual, have played an immense role.
LaMotta. These names are forever paired. So too are
— Hoffer Kaback

M

The board's role in defense
what is the single most important factor for success in a hostile That ties into research along those same lines regarding the poibid? Same question for the defense.
son pill However, my question was: Since basically you're always
in the boardroom, have you been witness to idiotic behavior by
Price [laughing]. For a bidder. Every now and then, maybe once a board that impeded the takeover dynamic?
every five years, somebody will reject a stupendous price. Very
few 100% premiums get turned down. Occasionally one does, I have never seen that. Contrary to the impression that most
but infrequently.
people have that boards act in self-interest or are the puppets
of management or something else, my experience is that, overHow about for the defense?
whelmingly, in 98% of the situations, the board acts very responsibly and believes that what it's doing is in the best inOh, just the board's willingness to stand firm.
terest of the company and shareholders. It's not selfishness; it's
not ignorance; it's a very well-determined decision by the board
That's the single most important factor?
based on information provided by management, investment
bankers, management consultants, lav^^ers, and so on.
If a company wants to remain independent, yes.
J think we can concede that not all investment bankers are imHave there been situations in your extensive career where, but for mune from being influenced by the existence of their success fee.
the idiocy of the board, a hostile deal that should have succeed- Suppose an investment banker makes a presentation to the board
ed — or a defense that should have prevailed —failed?
that is in his own subjective interest and the board does not include sophisticated people knowledgeable about the takeover busiThere have been a fair number of hostile situations that did not ness who might be sensitive to that aspect
result in the raider's acquiring the target. Whether that was the
idiocy of the board or the good sense of the board I'll leave Truly, I've never seen that. Bankers don't make up their proto somebody else to judge. But there have been a number of jections or recommendations. Bankers' presentations are predsituations where boards determined that a bid was inadequate, icated on management projections. Boards test management
wasn't in the best interest of the company, and the board was projections all the time. Management knows that if they come
successful in defeating the bid. And the company subsequent- in with wild projections, the board is going to lose confidence
ly did very well.
in management. Now, clearly, management projections do not
I wrote an article back in 1979 pointing that out. Frank East- always pan out. That's universal — not just in takeover situaerbrook and Dan Fischel wrote articles refuting it. Eventual- tions. It's very rare that a company meets its projections for the
ly, I dropped out of the race, but various economists picked up following year, and it's almost never that a company meets
the cudgels and I think it's fair to say that there is a body of in- its projections for three, four, five years out. But those proformation that sustains the view that companies that have suc- jections aren't illegitimate or ill-founded. Sometimes the processfully resisted takeover bids did better for their sharehold- jections are far exceeded.
ers than if they had accepted the bid.
It's really a question of no one's being able to predict the fii18
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ture. None of this is made up for the purpose of serving management or fooling
the board of directors. The major investment banks have too much at stake
to jeopardize their reputation in these
situations.
What I was getting at was not what you've
said, hut rather the situation where a
banker says, "The time has come, board,
for us to get a white knight and send the
books out" The board might well go along
with that recommendation. But, if it had
as members, say, Marty Lipton or others
knowledgeable about hostile takeovers,
those guys might instead say, "Wait a
minute. There are still ways to fight here.
We don't have to search for a white knight
at this point."
I can't say I've never seen it. It's never Martin Lipton (second from right) is chairman of the New York University board of trustees and
come home to me that way. Have I seen serves on the board of advisors of NYU's Center for Law and Business. He is pictured with (I. to
questionable decisions? Yes. But after de- r.) SEC Chairman Arthur Levitt., NYU law professor Norman Dorsen, and Westvaco Inc. General
bate. I guess I can say I've never seen a Counsel Wendell Willkie Jr. during a Center-sponsored event held earlier this year on the state
situation where I didn't think all of the of financial reporting. The Center's director, William I Allen, Delaware Chancellor from 1985 to
factors were out there. Indeed, I'd think 1997, is "of counsel" to Wachtell Lipton.
very ill of myself if there was such a sit^^^——^^^^
uation because, where I was there, I've made sure that all of
Then there's a whole series of what I'd call negotiated transthese factors were called to the attention of the board.
actions over the last four years that have been very interesting.
BP/Amoco last year is an example of where a lot of creativity
goes into structuring a transaction, particularly these crossThe red team was Philip Morris
border transactions where you have the interplay of taxes and
Wliich deals that you've worked on have been most profession- multiple jurisdictions, securities regulation, corporate law, and
so on.
ally satisfying?
Some of the defeats have been very interesting. The QVC bid
It's not an easy question. I could name some. Clearly, the 1974 for Paramount. Another was defending Kraft against Philip
bid by Loews for CNA — a year-long knockdown drag-out Morris. That was a transaction that from beginning to end took
fight that no one thought we could win — was a very profes- less than two weeks. Philip Morris won and Kraft lost. But it
sionally satisfying deal. The 1979 defense of McCraw-Hill was a transaction in which careful advance preparation enabled
against the American Express bid. The United Technologies bid Kraft to get a very high price.
for Carrier, where we got it at our original price because Carrier thought it was going to win an antitrust injunction but What sort of advance preparation? Because Kraft had seen Gendidn't. The 1984 adoption of the poison pill by Household In- eral Foods taken over by Philip Morris and figured it was next?
ternational and subsequent [court decisions sustaining it].
There were a series of bids in 1989-90: The Ceorgia Pacific In our red team/blue team drills, the raider, the red team, was
bid for Creat Northern Nekoosa. The BTR bid for Norton. The always Philip Morris. We knew how high we could leverage
AT&T bid for NCR. And the Schneider bid for Square D. In Kraft if we wanted to junk it. And so that gave us exactly the
each of these, the bidder combined a tender offer with a proxy target price of where we could go.
fight, and we had knockdown drag-out battles. For example,
in the Norton fight where Norton subsequently accepted a bid
ñ"om Saint-Cobain, we got the Massachusetts legislature to pass 'Fire drUls'
a statute mandating staggered boards for Massachusetts in In the "Takeover Response Checklist" memorandum that you perorder to foreclose the possibility that BTR could replace a ma- sonally update from time to time and send out to your firm's mailjority of the Norton board and thereby redeem the pill. Those ing list, you recommend holding regularfiredrills. Do you do that
were very stimulating battles.
literally?
SUMMER 1999
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Yes, of course.
In other words, you will create a make-believe bid?
Yes.

tially have unlimited time to deal with the situation. In the
old days, the pre-pill days, we had 10 days. If we didn't get an
injunction in 10 days, we were finished. Now, it's the rare situation where you don't have 90 days, minimum.

Of dead-hand and no-hand pills

What is involved?
The management will run through its projections and the investment bankers will have reference ranges of how the company can be restructured or who the potential white knights
are. Things like that.

I don't want to put words in your mouth, but I take it you did
think that the no-hand and dead-hand pills were illegal in
Delaware even before the recent Delaware Supreme Court decision so holding?
Yes. We did.

Do you do that every year?
Not every company does that, but it's what we recommend that
companies do to be well prepared.

/ don't think I saw you come right out and say that in writing,
though.
No. I did say in writing that I thought that the most [regarding these types of pills] that could be sustained in Delaware was
a 60-day period to auction off the company.

How long does the fire drill take?
Half a day.

Where the pill could not be redeemed by anybody?
It's hard, however, to play act the urgency one feels in a real
takeover situation.

Yes.

It was much harder before the pill. Since the pill, you essen-

/ thought the whole thing was per se illegal.

Audit committee reform: A misguided focus
In a seven-page memorandum circulated in
June 1999, Martin Upton (along with coauthors Eric Robinson and Janice Liu) critiqued the Repon and Recommendations of the
Blue Ribbon Committee on Improving the
Effectiveness of Corporate Audit CommiUees.
Here is an excerpt.

T

he Blue Ribbon Panel's recommendations for the increased role of audit committees are implicitly premised on an
unfounded and completely unsubstantiated
lack of confidence in corporate management.
The Panel recommendations assume that corporate managers will jeopardize their positions
and credibility with shareholders for a temporary, inappropriate gain in earnings. The recommendations imply that management, ¡n consultation with the company's external auditor,
is unable to make proper financial accounting
decisions, and thus a regulatory framework
musí be adopted to require an independent
committee to pouce these decisions.
In unduly discrediting management, the
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Panel mentions, but does not focus its recommendation on eliminating, the root causes
of accounting irregularities: 1 ) market emphasis on quarterly earnings announcements and
2) weak auditors applying ambiguous
accounting rules. The pressure to meet analyst earnings expectations may influence
accounting practices. Missing an earnings
estimate by a few cents can result in large
percentage declines in the stock price.
Moreover, this pressure is compounded by a
shift in market psychology — Wall Street discounts large one-time write-offs. A billion dollar restructuring write-off may have less
impact on share prices than a five cent per
share shortfall in earnings. However, the
Panel does not discuss the failure of the SEC
to insist prompfVon high-quality accounting
principles and to discipline effeci/Ve/)/auditors who fail to follow them.
The ambiguity of accounting rules compounded by timid auditors fosters a wide range
of accounting practices within GAAP, permitting aggressive and conservative interpreta-

tions. The lack of auditor independence further
exacerbates the inconsistent application of
accounting rules. Even by the current standards for director independence, the major
auditing firms would fail the test because they
earn a iarge part of their revenue from consulting fees. Some have argued that fear of losing higher-margin management consulting
business has resulted in pressure on auditors
to avoid alienating clients by insisting on
accounting standardstoward the conservative
end of the GAAP spectrum.
If these root causes are not addressed, the
incentives to engage in some form of accounting gamesmanship will remain. If the SEC
wants to go beyond GAAP in order to improve
the "quality of accounting," it should place primary responsibility on the auditor, not audit
committees. The SEC could promulgate rules
that attack this root cause by prohibiting the
auditors from having any relationship with the
company, such as tax, pension, information
systems, and management consulting, other
than a pure auditing relationship.
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Obviously, you were right. And the [Delaware Supreme Court]
agreed with you. When you think it through, you don't really
need even a 60-day dead hand pill because, if the company announces that it's auctioning itself off and thinks it can get a better deal than the deal that's on the table, if there's any reality to
that at all, people won't tender [into the existing hostile bid].
They'll wait until the company tries to get a white knight. I'm
not sure there [was] any real need for a 60-day dead hand
pill, but I thought that the Delaware courts might sustain that
as an ancillary aid to an auctioning process.

And it wasn't just a preference that you would not undertake representation on the offense. It was your firm's policy, wasn't it?
Firm policy. And for reasons.
What were those reasons?

We thought we had issue conflicts — that we couldn't very
well be pioneering these various defenses and then on the
other hand attacking those defenses. We couldn't attack the
validity of a poison pill. We couldn't seek to overturn a state
/'// tell you why I didn't see it that way. First, the dead-hand takeover statute. And so on. We felt that it wasn't appropripill discriminates between non-dead-hand directors and dead- ate for us to be on the offense. After 1990 or 1991 or so, with
hand directors. That's not permissible.
the ability to [combine] a hostile bid with a proxy fight and
where it was really easier to win by doing the bid with the
proxy fight than to try to come up with a legal sledgehammer
Right.
to crash through the defenses, it didn't matter. The legal-issue
i, if a company had a no-hand pill in operation even for conflict didn't exist anymore.
one day, one hour, or one minute — let alone 60 days — it would
have created (separate and apart from the discriminatory as- Why do you say that in today's takeover world no issue conflicts
pect) a situation where the board was rendered unable to accept exist?
even a tremendously advantageous hid.
Suppose a temporarily mentally deranged
No, no. I didn't say no issue conflicts
billionaire chose, for his own weird reaJust because a client wants exist.
sons, to bid $200 per share versus a current unfriendly bid of $45 per share and
you to do something and is There can always be new defensive tactics
that bid was backed up by an irrevocable
developed. Just as you developed the pill.
letter of credit but was also conditioned on
There's always some new defensive move
prepared to pay, it doesn't
acceptance by the target's board within
such that, ifyour firm were on offense, you
one hour. Because a no-hand pill that had
might have to attack it.
mean that you do if.
been triggered would preclude the board
from accepting that type of bid, it is ille- ^ ^ ^ ^ ^ ^ ^ ^ — ^ —
But it doesn't create an issue conflict. We
gal.
still won't do certain kinds of bids that we think are improper.
We won't do a front-end-loaded deal. We won't do certain parI pioneered that. I did that in the defense of Irving Trust against tial offers.
Bank of New York. What I tried to do was fit it into the New
York requirement of a two-thirds vote in favor of a merger. If The CSX deal for Conrail, where your flrm represented the buyer
directors were not elected by a two-thirds vote, then they CSX, was front-end-loaded.
weren't eligible to redeem the pill. The court didn't really deal
with dead-hand pills in Irving Trust. The court held that pills No. The CSX deal was a merger deal. It became front-endweren't valid in New York because they created two classes of loaded later, but it was a negotiated merger. That was not a hosshareholders. That's why we had to get the pill validation tile bid.
statute in New York.
It was still front-end-loaded.

Offense versus defense

We'll do afi*ont-end-loadednegotiated deal. I was talking about
Several of the past takeover deals that you characterized as par- hostile deals.
ticularly satisfying to you were where you represented the bidder.
Ifyou had to choose to be either 100% on offense or 100% on de- The effect on the stockholder is basically the same in a front-endloaded deal irrespective of whether it's hostile or friendly.
fense, which would you choose?
Defense. There was a time, say from 1982-83 to '90, where we
did virtually no oftense. Ninety-five percent of what we did was
defense. After 1990, I'd say it's been maybe one-third offense
and two-thirds defense.

Yes and no. Presumably, the board of directors of the acquired
company is looking out for the stockholders.
So, if they bless the front-end-loaded deal, it becomes benign?
SUMMER 1999 2 1
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Look, is anybody pristine in this? You can't do deals where
you represent both acquirers and acquired companies and
never ever have a situation where you're arguing on the one
hand for the acquirer and to the contrary for the target company. Ultimately, you're going to have various kinds of inconsistencies and so on. What you don't want to have is true
issue conflicts where you're arguing the validity of something
on one hand and denying it on the other. I think we've managed to avoid that.

Another aspect is that you were just coming off the CSX/Conrail deal, where the target there, Conrail, was incorporated in
Pennsylvania. So perhaps you might wish to be wary of being
on the offense against the Pennsylvania statute if you think you
may need it in a subsequent situation.

One aspect ofthat is that your legal adversary can fish out earlier Wachtell Upton legal briefs and use them against you.

No, no. There may have been such a reason. They [Allied] didn't come to us so we never looked at it. But there are certain situations where people say we want to do this and we say, "That's
just stupid." We don't mind if you send a bear hug letter and
the shareholders rise up in arms and throw them out or something. Then maybe you can have a deal.

I can't tell you how many times people have fished out my
law review articles or my treatise and said, "But look at what
he said."

What about the fact that Allied put forward, as its slate for election to the AMP board, Allied insiders only? That's what delayed
.— them for a long time in court.

Somewhat embarrassing.
No [laughing].

Board slates in
proxy fights
Had you been involved, what would
you have done differently in the situation last year where AlliedSignal made
a hostile bid for AMP coupled with a
consent solicitation to gain control of
the AMP board?
I wouldn't have [made the hostile tender offer] in the first place.

Contrary to the
impression that most
people have that hoards act
in self-interest or are the
puppets of management,
my experience is that,
overwhelmingly, the hoard

If you couldn't negotiate a deal, the chances of being successful in a hostile bid in Pennsylvania [are small].
You would have advised the bidder, Allied, to walk away?
Yes.
But suppose [Allied CEO Larry] Bossidy said to you, "I understand all that and wish to go forward anyway."
"Get yourself another lawyer."
You would not have gone forward because of high risk of failure?
Yes. lust foolishness. Just because a client wants you to do something and is prepared to pay, it doesn't mean that you do it. You
don't want somebody to do something where everybody is
going to turn around and say, "What did you do that for?"
DIRECTORS 6 BOARDS

It removes a cosmetic issue, even if it's not a
valid legal issue. I wrote a column on this precise point. [See "Serving Two Masters" D I RECTORS & BOARDS, Fall 1998.]
I read that. I agree with that.

The lead director

acts very responsibly.

Why?

22

When we did AT&T/NCR, we didn't do
that. We considered it very carefully and decided you had to have only independent
people [on the hostile slate].

In an article written jointly with Professor Jay
Lorsch of Harvard Business School, you said
~_
several years ago that having a lead director
"is a critical factor in making boards more effective." Do you still
believe that?

You have to put it in the context of my view of boards. Boards
perform two functions. One, they're a safety valve if the company gets into trouble and the management isn't really performing. Under those circumstances, having a lead director
is very important. The second thing is that the board is a very
good coach for the management. It's not so important that you
have a lead director under those circumstances, but it certainly doesn't hurt to have one.
In the May 23, 1994, issue of Forbes, Robert Swiggett, the retired CFO of Kollmorgen, is quoted as saying that "If you've got
a lead director, you don't need an outside chairman." In contrast,
Columbia Law Professor John Coffee was quoted in The Wall
Street Journal on November 18,1996, as saying that greater oversight is achieved with a separate chairman.
I don't believe in having an executive chairman or a non-executive chairman who is not the CEO. I think that it's an in-
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vitation for conflict. I think all of the advantages [claimed
by] Professor Coffee and others who advocate a separate chairman of the board can be achieved with a lead director. [Having a lead director] doesn't give rise to the kind of tensions that
sometimes interfere with the proper functioning of the board
when you have a chairman who thinks that he should be assertive with the CEO.
If I recall correctly, the article you wrote jointly with Lorsch didn't quite say what you're saying now. Instead, the tone of it seemed
to be: "A lot of people think there should be a chairman of the
board separate from the CEO. There are criticisms ofthat view.
We don't have to reach that issue, because we propose a lesser
step." So, it seemed as though there was an implication that you
and Lorsch perhaps preferred a separate chairman and CEO but
the lead director idea was your second choice. Now, you're saying
that you affirmatively prefer the lead director idea over the split
chairman/CEO format. Is this, therefore, a change for you?
No, it's not. Just so you understand it: lay Lorsch and I do not
agree on this point. He advocates a [separate] chairman of the
board. I don't.

Wç met as members of the subcommittee on corporate governance of the Council on Competitiveness, which was a government group set up in the '80s because everybody thought
that American industry was going down the tubes as being not
competitive with the Japanese and Germans and that corporate governance was a major factor in that.
He and I presented papers on the same day and shared a taxi
to National Airport in Washington. He said something [like],
"Wouldn't it be nice to write an article together?" and I said,
"We can't write an article together because you and I disagree
on a couple of cardinal points." He said "Suppose I do an outline and let's see, because I'm not so sure we disagree on that
much." He did the outline and I went over it and so on. We did
disagree on a couple of points but we were able to reach middle grounds, and that's how we got "A Modest Proposal."
We subsequently wrote a separate thing in the Harvard
Business Review on lead directors. So, there are two statements
with respect to it. I don't think it's fair to say that Jay doesn't
believe in a separate chairman. He does. I don't. I think the
lead director provides all of the things that a separate chairman provides. To me, it's mainly an academic argument, not
a practical one.

Lipton on Wachtell Lipton
the Firm is always willing to risk litigation to
sustain innovations the Firm believes will
accomplish the client's objective.

On the 25th anniversary of Wachtelt, Lipton,
Rosen & Katz in 1990, Martin Upton conveyed
to his colleagues his view of the firm's distinguishing characteristics. He revisited those
thoughts in April 1998, sparked by, as he wrote
in an introductory note to the firm-wide memorandum, "the successful transition of Firm management to the next-generation Management
Committee, now chaired hy Dick Katcher. " Here
are 10 (out of a list of 28) of the aspects that
Upton believes define his firm.

• The Firm's operations are geared to the needs
of the practice — 24-hour-7-day full service;
always prepared to do a deal, fight an injunction or whatever on overnight basis.
• The Firm operates in a collégial manner. The
Firm is not a business. It is an old fashioned professional partnership. There is no partnership
agreement — only a handshake among
friends. There are very close personal relationships among the lawyers; close friendships;
attitude much like fraternity-sorority; whenever there is a need, there are volunteers to help.

• The Firm is a meritocracy. Ability is the only
requirement for success.
• Close relationships are maintained with
clients who desire such. Personal friendships
frequently develop with clients, specially as a
result of difficult and hard fought matters. The
clients' interests are paramount in everything
the Firm does.
• The Firm carefully and strictly avoids client
and issue conflicts. The Firm does not enter into
retainer relationships and maintains complete
professional independence.

rather than inward; lock-step compensation
and one-partner/one-vote democratic governance avoid internal competition.
• Clients are Firm clients not those of individuals.
• There is great Firm pride in accomplishing

• Ali competitive instincts are turned outward

the client's objective; winning is what counts;

• The Firm does not invest with or in clients —
our only relationships are as lawyers and
friends; no partner or associate may serve as
a director of a business corporation.
• The Firm has not deviated from the basic
premise on which it was founded thirty-three
years ago — if you do a superior job there will
be more demand for your services than you
can meet.
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What about the fact that m the '60s it seemed to be the norm that Because my experience is that not everybody is as effective over
there were separate chanmen and CEOs?
age 75 as they were under age 75. SevTnty-five is an arbitrar^
XT
T .u '^n u
• . ^
.
number. I could say 74 or 76. Maybe I could say 80, or maybe
No, no. In the 60s, the retired CEO frequently served for two I could say 72.
or three years as the chairman after he retired as CEO. Then
people felt that it wasn't fair to the new CEO for the former Well, Joe Flom's 75. He still has his marbles
ChU to hang on. Indeed, m most big companies [now], when
the CEO retires, he leaves the board almost immediately. Which I hope so.
I think is the right way to do it.
^

Age limits for directors

What is it then?

^* ^ company wants the

Areyoumfavorofagehmitsforänectors?

ServicCS of SOmebody who is
• • » , . ,
»^íí. let htm be

i^

, ,

,

consultant to the company.

Not necessarily.

lf:fo^^;Í:it^^^^^^^^^

company wants the services of somebody
who is over the age limit, let him be an

who IS over the retirement ag

rector

Then ho. can you answer the .ay you aid to the previous ,uestion?

its on änectorsUps'
^

"^"^ '" ' " " " " " ' " ' " " ' " " ' " " ' " ' ""'•

R^.o
T.u- 1 •.. •
•.,
,
Because I thmk it s impossible to make exceptions, and I think
on an ad-hoc basis the best thing is to have an age limit.

I find it very difficult to see how an active CEO can serve on
more than three boards.

At 70 vou're out?
^
'

^^^^ ^^^ ""^ ^^^ ^"í^ ^^^'^ working guys in this country. What
(^bout a managing director of Morgan Stanley?

Well, I'd be much more inclined to 75 than 70.

Same thing.

/ have a list of guys over 70.

y^^, about you?

Some of them are very effective.

Well. I don't serve on boards. But I don't see how anybody who

Alan GreensDan
^ •

^^^ ^ full-time job can serve on more than three boards. I just
don't see how that's possible.

Sure.

Alignment
Adenauer, who was Chancellor of West Germany when he was

Let's talk a bit about "alignment."
What's alignment?

oUSophoä..as.henhe.roteh,slastpUy^ Í ^ ^ S S l A S ^ ; : ^ ^ : : ^ ^ ; : : ^ ^ ^
No [laughing].
Ninety.I'dratherhaveSophoclesonmyboardthansome35-yearMe too

j^^_
What about the powerful and, indeed, crusMng argument that
one cannot induce character and ability — which are the only
oe
^"^^ ^^^ '^''""^^ '" ^ director
— f/irawg/i
r/ie/orm of compen^"^^
i^
h
sation?

?t

t

ing a„d ove.power.ng as

argument. It has nothmg to do with paying them half in
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cash and half in stock. I think if foolish people among the institutional investors, and the people who advise institutional
investors, think that it's very important that directors be paid
half in stock and half in cash, I'm prepared to go along with
paying them half in stock and half in cash.

Surei there's probably some inconsistency. If a company wants
to have a provision that directors who change their position
should offer their resignation, the company can have that. If it
doesn't want to have that, it doesn't.

What's right?
So •— to paraphrase Lillian Hellman —you're saying that you're
adjusting your views to fit this year's governance fashions?
I don't know what's right.
Exactly Because it's not something that's worth fighting over.
It's ridiculous. I do not believe there's any director who is
motivated to perform more in the interest of the corporation
and the shareholders because he's paid half in stock and half
in cash than if he was paid all in cash.

In an ideal corporate governance world.

There are some people who know what an ideal corporate governance world is. I don't. I know some things that are safety
valves to assure that a board is able to deal with problems when
[they] come along. I know some things that seem to work fairIf he was so motivated, he's a lousy director and should be got- ly well in practice. I've strung them together in an attempt to
ten rid of The whole "alignment" approach is internally incon- come up with some workable method of corporate governance.
sistent. I'm glad we agree on that. You also
But I don't make any pretense that that's
made the point some years ago that you
the only system, or the best system, or
can't really expect a good director to work
I find it very difficult
that it's internally consistent and perlike a coolie for a mere $25,000 a year, but
fectly okay and never needs to be
if hardworking directors were paid a few
to see how an active CEO
changed or modified.
hundred thousand dollars a year, then activists would he up in arms and would say,
can serve on more than
"Hey, they're not independent. They're getThe Wachtell Lipton ethos
ting too much dough." Is there a solution?
three hoards.
Skadden Arps, your longtime principal
competitor in theM&A business, is a 1,300 '
Sure. There's some middle ground. I
'
lawyer empire. In sharp contrast, you chose
don't know whether it's $80,000 a year, $100,000 a year...
not to go that expansion route for Wachtell Lipton, not to have
branch offices, etc. Both firms have been very successful. Why did
Would you tie that into the size of the company?
you do it your way?
Sure. I think for a big company today somewhere [around]
$100,000 to $125,000 a year is fair compensation for a director.

One always has, in retrospect, answers that may not be exactly what the thinking was at the time. To the best of my ability
to recreate thinking as it evolved over a period of time: It was
a combination of a desire to practice law in a particular way
and a desire not to run the risk of upsetting a friendship.
Leaving the board upon a job change
The firm started as four friends. This wasn't a business
Some helieve that a director should offer to resign from the hoard proposition. As younger people came into the firm, they beifhisjoh title changes from that which he held at the time he was came our friends. We had a dozen people and we were all
elected; others helieve that that is offensive and that whether friends. We had two dozen people and we were allfi-iends.And
the director is good or not is not a function ofhisjoh title. Your so on. As we grew a little beyond that, we said, "Wait a secposition on this issue as of late '95 was that a director should not ond. If we get very much bigger than this, what's it going to do
be asked to resign simply because his job title changes. How do to the interpersonal relationship?"
you reconcile that position with your being in favor of age limits?
Also, from the very beginning, we had a lock-step comThe director does not have to resign ifhisjoh title changes, but pensation structure. Everybody in the same age group was exdoes have to resign when the calendar changes?
actly equal. If you're going to expand and bring people in
from the outside and so on, that doesn't work. You have to
One has nothing to do with the other [laughing].
have differential compensation, assigned duties, department
shares, and all of those things. We said, "We don't want to live
Analytically, they're the same.
that way." We decided to moderate the growth and keep it
small. I guess we also just didn't want to have a situation
where people thought they were working for us rather than
Why do I have to be internally consistent [laughing]?
that they were part of a family and equal partners with everybody else.
You don't have to be. But do you see an inconsistency?
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Do any Wachtell partners sit on corporate boards?
No.

In each case we spoke to them and we said "Wouldn't you really like to have other counsel? You're [giving] us a big problem."

Do you think it's unwise for law firms to have partners sitting Yes.
on clients' boards?
"Clearly, it's going to be known and people are going to critiI think it's something that each firm decides for itself. Some cize us. And they're going to criticize you."
firms feel that having a partner on a corporate board is an important conduit, relationship with the client, and so on.
Right.
The American Bar Association came out with something last year
that has all sorts of cautionary statements
about lawyers' sitting on boards.
^

"Won't you please?" "No."

We still WOn^t do

But, at the end of the day, we don't have

slavery in this country.

I actually didn't see it.

certain kinds of bids that

That's correct. At the end of the day, we

This segues into a different issue: on two
could have said no.
recent large bank acquisitions, Wachtell
We think are improper.
Lipton represented both sides. Now obviYou could have said to the clients, "Look,
ouslyyou gave that matter some thought.
we will do one side or the other." Or, "We
Most lawyers would be wary of doing that. Why did you do it?
spoke to Professor of Legal Ethics so-and-so and he said that we
shouldn't do this and we don't want to go against his advice."
The clients insisted on it.
We didn't do that.
"Insist" is a very strong word vis a vis a professional.
It's not worth it.
In each case, the cUents had very sophisticated lawyers.
Oh, you don't get two fees.
In-house, you mean?
Even worse. How do you know, down the line, that some screwedYes. In each case they said, "We really want you to do this and up thing won't happen?
everybody is going to feel more comfortable if you do it."
Sometimes you jeopardize yourself for the client's interest. You
Aren't you a little nervous about it?
do that not infrequently.
•
M
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